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Opinion _lo . 0-74#6

Re: %The employment
plicant by the State Board

s Bi11 167, Aots,
rtve Legislature, 1945,

DYWL r 28’ IM. yo.u u“
office relative to the above
priting the facts vhich have

a"receipt of an application for

s bus 4driver of & sohool bus trans-
dren from the Alabama-Coushatti Indian
n’ to and from the Big Sandy School at

e applicant is nov employed as Principal of tho
813 Sandy High 3chool at Livingston, Texas
school being in the Big Sandy Indepondent éohool
District of Pope County. The emoluments incident to
the position of bus driver for the Indian Reservation
are obteined from a Federal Government Grant to the
various Indisn Trides, and ve in this office have
designated such monies as Federsl Indian Funds.

NO COMMUNICATION IS TO BE CONSTRUKD AS A DEPARTMENTAL OFINION UNLESS AFFROYED BY THE ATTOANKY GENEAAL OR FIRST ASSISTANT

i
ks |



Honorable Hall H. Logen -~ Page 2

These monies are recoived from the Federal Govermment
and are thersafter deposited in the variocus locsl
g:::a, and ordinary cheoks are dravn against the

{ I8

“From the standpoint of expediency this appliocant
could fill the position of dus driver vorg sdequately
beocause his duties as & bus driver vould begin very
early in the morning and upon the fulfillaent of his
duty as a dbus driver for the morning run, he vould
then be at the school of vhich he is the Frincipal,
In the afternoons after his duties as Prineipal were
completed, he could gather the students that he vas
trensporting and thereupon return to the Indian
Reservation.”

The first question hers %o De determined is
vhether the employment of a principal as & bus adriver for
trapsforring the children to and from an Indian Reservation
vould violate the provisions of the Constitution of Texas
prohibiting the holding of more than one oivil office of
smolument (Article XVI, Seotion 30) and also that prohibi-
ting the accounting officers of the 3tate from draving a
varrant upon the Treasury in favor of any person vho holds
at the same time any other office or position of houor,
trust, or profit (Artiole XVI, Seotion 33}. The appli-
cation of these provisicns as they specifically relate to
the employment of a teachesr or principal of a school as a
bus driver vas decided in & previously issued oginion of
this department, No. 0-3982, dated December 2, 1942, from
vhich the folloving is quoted:

"Let us nov examine the general lav to see if there is
any legal inhibition to & person's serving im both
capacities. 3ection 30 of Article XVI, Constitution
of Texas, prohibits the holding of more than one oivil
office of emolument. Hovever, a& school teacher is an
eaployee, not s pudblie officer., Martin v. Pisher

291 Pac. 2763 Mooty v. Belyee, 236 X. W, 358, 75 A,

L. R. 1337; Leymel v. Johnson, 288 Pac. 859; Clune v.
School District, 156 X, W. 11, 6 A. L. R. 736; Heath
v. Johnson, 15 3. R, 9806 State ex rel. Levellen v.
Smith, 69 ¥. W, 11%; 56 €. J. 382; 37 Tex. Jur. 1035
Opinions No. 0-371, No. 0-3020, No. 0-3669, No. 0-4798.
Neither is a bus driver a pudlic officer. Opinion KNo.
0-4957., It follovs that the constitutionsal provision
prohibiting double office holding 1s not applicable and
in 1tself would not prevent one person's holding both
the positions under consideration.

135



1386
Ronorable Rall H. Logan . Page 3

"Seoction 33 of Article XVI, Constitution of Texas,
prohiibits the sccounting officers of this State from
draving or paying & varrant upon the treasury in favor
of any person for salary or compensation as agent,

- officer, or appointees, vho holds at the same time any
othey office or position of honor, trust or profit
uwnder this 3tate or the United States, as therein
specified. Hovwever, as the 3tate acoounting officers
neither drev nor pay & varrant upon the tresasury in
favor of either the school teasher or the dus driver,
this section is inapplicable.

"Fhe performance ¢f the duties attashed to esch of
these positicns vould necessarily take place at
different times; that is, the bus driver's duties are
performed before the commencement of and after the
close of the sohool day as sush., See Article 2906,
Revised Civil Statutes. There is, therefore, no son-
fliat as to the time of performance of the respesctive
duties, and after an exanination of the relative stat-
utes ve are unable to discern any inoconsistenocoy or
incompatidility betveen the duties of one position
and those of the other.”

It is olear, then, that the employmeut of the appli-
cant for the position in question wvould not be in violation
of the provisions of the Constitution relating to dual
smployments, dut sinoe the adbove ecited opinion was issued
from this office, a nev school aid bill vas enacted in 1945
(Senate Bill 167, A9th Legislature, 1935). In as nuch as
this last oited act contains specific provisions relating
to the employmment of teachers and prinocipals as bus drivers,
1t should de here noted that ordinariiy the payment of an
a4ditional salary for bus driving services to a principsl,
or & teacher also performing administrative duties, is pro-
hibited by this act (8ee Opinion Ro. 0-6797, dated May 16,
1946) . XHovever, in & later opinion (No. 0-7396, dated
Ootober 7, 1946} it vas beld that the prohiditions of the
aot 4id not extend to the nnplo{:ont of a prinoipal, or
a teacher performing adminisirative dutles, nnployué by &
separate oontrecting agenoy to that contrasting for and
paying teachers' salaries, Certalinly, in regard to the
employment here in questiomn, the prohibitions of the ast
do not apply for the reason that in Article I, Section 2,
paragraph 3 thereof, the school for the Alabama Indians
att;pging school in Polk County is speoifically exempted
as follova:
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"Provided that the tax provisions and other

Sohsol vhsre the ilebens e A

in Polk County, Texss.” (Emphasis added)

All of the rorogom considered, it may be con-
cluded that the smploment of the principal of the Big
Sandy Bigh Sochool at Livingston, Texas, as the driver of
a school bus trensferring children to and from the Alabama-
Coushattsi Indian Reservation is neither in violation of

.H ;::lutuuml provision or of the terms of the school
& .

Acoordingly, you are advised that the Bosrd of
Control has au ty to sontraot vith the applicant for
the esmployaent in question.

Yours very truly
ATTORNEY GENEBRAL OF TEXAS

'T 21" 46 "-\_.
seckson Littleton

Lonn ey HNERAL OF TET Assistant

JLijt APPROVED
OPINION
COMMITTEE

WY o
CHAIRMAN



